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IN THE UTAH COURT OF APPEALS 
ANNABELLE COZZENS ) 
Plaintiff-Respondent, I 
vs. ! 
AGNES and LISA GELLERT, 
Defendants-Appellants. ! 
BRIEF OF APPELLANTS 
) Civil No. 880166-CA 
JURISDICTION 
Jurisdiction is conferred on the Utah Court of Appeals 
pursuant to U.C.A. § 78-2a-3 (1987) and Rule 4 of the Rules of 
Utah Court of Appeals. 
STATEMENT OF NATURE OF PROCEEDINGS 
The Defendants-Appellants, Agnes and Lisa Gellert 
(hereinafter "Gellert"), filed an Answer and Counterclaim 
against the Plaintiff-Respondent, Annabelle Cozzens 
(hereinafter "Cozzens"), seeking to enforce the contract 
between the parties. Cozzens sought relief in her Small Claims 
Affidavit for return of a deposit and rent paid. 
This appeal is from an Order
 f entered in the Small 
Claims Division of the Circuit Court, Salt Lake City, State of 
Utah, on March 9, 1988, granting to Cozzens a judgment in the 
amount of $421.50 together with costs and denying Gellert any 
relief. Gellert filed a Notice of Appeal as directed by the 
Utah Rules of Civil Procedure on the 15th of March 1988. 
ISSUES PRESENTED ON APPEAL 
1. Is Respondent entitled to the refund of the 
deposit when Respondent did not stay the term of the lease? 
2. Did Appellants breach the lease by requesting the 
lease be modified. 
3. Are Appellants entitled to the rents under the 
lease for the remaining period, less an offset for rents 
received by re-leasing the premises? 
4. Are Appellants entitled to attorneys1 fees? 
STATEMENT OF FACTS 
Gellert, as Landlord, leased to Cozzens a room in the 
Gellert home. The written lease is attached in the Appendix as 
Exhibit "A." The lease, Exhibit "A" is dated October 7, 1987, 
and is for the term of the school year of the University of 
Utah, payable at the rate of $500 per quarter. 
The rent is due in advance on or before the last day 
of the previous quarter. In addition the Tenant is to pay a 
certain portion of the utilities. However, because Cozzens 
indicated she would only be at the premises approximately 14 
days a month, the utilities were included in the rent of $500 
per quarter. A deposit of $100 was received by Gellert which 
deposit "will not be returned if (Tenant does) not stay out the 
lease term." 
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Gellert presented Cozzens with a proposed new contract 
on January 18, 1988, which would require Cozzens to pay her 
share of the utilities because Cozzens was occupying the 
premises on a full-time basis as opposed to approximately 14 
days a month. Cozzens refused to sign the proposed new lease. 
Cozzens then moved from the premises on or about January 24, 
1988. 
The fall quarter ended before the Christmas vacation 
period of 1987. The rent would therefore be due as of December 
20f 1987. Gellert received the $500 rent for winter quarter 
sometime before January 18f 1988. 
Gellert has attempted to re-rent the premises and to 
that end has incurred expenses for advertising. Subsequent to 
the trial Gellert has re-rented the premises for the spring 
quarter. 
SUMMARY OF ARGUMENT 
POINT I 
The Trial Court erroneously concluded that Gellert 
breached the lease by requesting a modification to the existing 
lease based upon full-time occupancy of the premises by Cozzen. 
Cozzen was not deprived of the benefit of her leasehold 
interest but unilaterally terminated by vacating the premises. 
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POINT II 
Gellert is entitled to the benefits of the contract 
between the parties. Cozzen's unilateral vacating of the 
premises is a breach for which Gellert is entitled, under the 
specific provisions of the lease, to retain the deposit, to be 
reimbursed for advertising costs and attorney fees, 
POINT III 
As a matter of law, rent is not ratable and the rent 
was due in December 1987, for the full period of winter quarter 
and Gellert is entitled to retain the rent for this period, 
even though Cozzen vacated the premises. 
ARGUMENT 
POINT I 
THE TRIAL COURT ERRONEOUSLY CONCLUDED THAT 
GELLERT BREACHED THE LEASE BY REQUESTING A 
MODIFICATION TO THE LEASE. 
There is no dispute that the lease, Exhibit "A," was 
executed by both parties and the terms and conditions therein 
are controlling. Gellert approached Cozzens on or about 
January 18, 1988 to request an amendment to the lease, Exhibit 
"A," since Cozzens was occupying the premises on a full-time 
basis. Utility charges were normally part of the lease. 
However, Cozzen's represented to Gellert she would only be at 
the premises approximately 14 days per month. No utility 
charges were contained in Exhibit "A" since Cozzens was only 
going to be in the premises "approximately 14 days per month." 
It is equally clear that the amendment was never executed and 
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that there was no meeting of the minds on the proposed 
amendment. Gellert seeks no relief under the proposed 
amendment, but only under the terms of Exhibit "A." 
Does the presentment of an amendment to Exhibit "A" 
constitute a breach of Exhibit "A?" The obvious answer is No. 
Breach of contract is defined as: 
The failure, without legal excuse, to 
perform any promise which forms the whole or 
part of a contract (Black's Law Dictionary, 
Third Edition). 
Gellert, by requesting an adjustment based upon full-time 
occupancy did not fail to perform any promise, in whole or 
part, of Exhibit "A," Cozzens still had the full use of the 
leased premises, no utility bills were ever presented to 
Cozzens for payment, and there is no allegation or suggestion 
of denial of the use of the premises. The nature, extent, use 
and availability of the leased premises have always been 
available to Cozzens. 
Cozzens, unilaterally, vacated the premises on or 
about January 24, 1988. The actual terms of the lease 
applicable are found at paragraph 1: 
Landlord leases and Tenant rents from 
Landlord a room located at 1403 Butler 
Avenue, Salt Lake City, Utah, together with 
common areas used in conjunction with said 
room. 
Again at paragraph 5: 
The room is rented for the occupancy of 
only the Tenant, . . . 
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There is no allegation that Cozzens was deprived of the benefit 
of her bargain as provided in Exhibit "A." The only "excuse" 
for vacating the premises is that Gellert requested a proposed 
change to reflect Cozzens actual full-time occupancy. It would 
be a complete fallacy to conclude a breach of contract occurs 
whenever the parties discuss any modification. Discussions 
rarely, if ever, constitute a breach of contract for the lease 
of occupancy. 
POINT II 
COZZENS IS NOT ENTITLED TO A REFUND OF THE 
DEPOSIT 
The provisions relating to the refund of the $100 
deposit is found in paragraphs 6 and 19. Paragraph 6 provides: 
Tenant shall pay Landlord $100 deposit in 
advance. The deposit . . . will not be 
returned if not staying out the lease term. 
Again at paragraph 19: 
Return of Deposit: Deposit will be totally 
refunded upon Tenant meeting the terms of 
the lease in full (emphasis in contract) . 
Cozzens did not fulfill the terms of the lease. Cozzens 
unilaterally vacated the premises and terminated her tenancy 
during winter quarter. Cozzens did not complete the school 
year term. Hence she is not entitled to a refund of the 
deposit. 
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POINT III 
RENT IS NOT RATABLE ON A PER DIEM BASIS. 
The trial court erred in Finding of Fact No. 9: 
Rent for the term is $500 for 70 days which 
is $7.14 per day. 
the trial court found in Finding of Fact No. 10: 
Plaintiff resided in tenancy 25 days owing 
$178.50. 
The law is clearly contrary to these findings. As stated in 49 
Am Jur 2d § 546 Landlord and Tenant, the law is: 
In the absence of statute, rent does 
not accrue from day to day. According to 
the general rule at common law, in the 
absence of any covenant or agreement for the 
apportionment of rent in respect to time, it 
is not so apportionable. So, it is the 
well-settled common-law rule that where a 
tenancy is terminated between rent days, 
there is no apportionment of the rent so as 
to enable the lessor to recover a 
proportionate part, and therefore, a lessor 
cannot apportion rent under a lease at an 
annual rent and recover rent for part of a 
year, where, under a provision in the lease, 
he terminates the tenancy before the end of 
a rent year, if the lease does not provide 
for such apportionment. 
Case law is supportive of this position, see Friedman 
v. Isenbruck, 111 Cal.App. 2d 537, 244 P.2d 718 (1952) wherein 
the Court declared at page 723: 
It is a . . . well settled rule that, 
in the absence of a qualifying provision in 
the lease, rent will not be apportioned, 
that is, where rent is paid in advance, a 
lawful surrender or termination during the 
prepaid period does not entitle the lessee 
to a proportional rebate. Rent does not 
accrue from day to day, but accrues on the 
day it is payable. 
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In accord see Hindin v. Caine, 104 Cal.App. 2d 238, 231 P.2d 83 
(1951); In re Buttonwood Securities, Inc., 349 F.Supp. 273 
(D.Ct.Cal. 1972); Witson v. Campbell, 244 Ark. 451, 425 SW 2d 
518 (Ark. 1968) and Tiffany, Landlord & Tenant, § 176. 
There is no basis in fact or law for the erroneous 
findings of the trial court. 
POINT IV 
GELLERT IS ENTITLED TO THE BENEFITS OF THE 
LEASE. 
Cozzens is the breaching party by her unilaterally 
vacating the premises without justification. Gellert is 
entitled to the benefit of her bargain by receiving the rent 
for the full term, i.e., the school year of 1987-8. The terms 
of the contract in paragraph 8 provides: 
If Landlord terminates this lease for 
cause, or if Tenant abandons or vacates the 
premises herein described, the same shall be 
relet by Landlord for such rent and upon 
such terms as Landlord may see fit, and if a 
sufficient sum shall not thus be realized, 
after paying the expenses of such reletting 
and collecting to satisfy the rent, Tenant 
agrees to pay any deficiency for the balance 
of the lease term, also forfeiting the 
deposit. 
Gellert has incurred costs to re-rent the premises and 
has now been successful. Gellert has leased the premises for 
spring quarter at the same rate. Therefore, Gellert is 
entitled to: 
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A. the total rent of $500 for winter quarter; 
B. to retain the $100 deposit; 
C. reimbursement for the costs to re-rent the 
premises in the amount of $48.78 
D. attorney fees and costs as provided in paragraph 
18. 
CONCLUSION AND RELIEF SOUGHT 
Gellert did not breach the contract, Exhibit "A," but 
Cozzens breached the same by vacating the premises without 
justification. Gellert has fully complied with the terms of 
Exhibit "A,11 and is entitled to the benefits of Exhibit "A." 
Gellert therefore is entitled to: 
A. reversal of the trial court granting no cause of 
action on Cozzens1 Affidavit; 
B. for judgment on Gellerts1 Counterclaim for: 
1. rent of $500 for the winter quarter; 
2. Gellert may retain the $100 deposit; 
3. reimbursement for costs of re-renting; 
4. for attorneys1 fee and costs. 
DATED this the 7 day of June 19&8^ - — _ _ ^ 
_9_ 
MAILING CERTIFICATE 
I hereby certify that a true and correct copy of the 
foregoing BRIEF OF APPELLANTS was mailed by United States mail, 
postage prepaid, on this 
addressed to the following: 
7 z day of June 1988, and 
Annabelle Cozzens 
304 South 1300 East-
Salt Lake Citv<^Utah 84102 
JRB-P1831 
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APPENDIX 
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THIS LEASE AGREEMENT is made and entered into by and between AGNES 
GELLERT (Landlord) and the undersigned (Tenant). 
Landlord and Tenant hereby agree as follows: 
1. Landlord leases and Tenant rents from Landlord a room, 
located at 1403 Butler Avenue, Salt Lake City, Utah, together with 
common areas used in connection with said room. 
2. Tenant agrees^o pay* Landlord the sum of $ j 7~? —»£7 
per University quarter from ^ , w /<? to V & J ^ M ? ?.^J „ /> , .9 
The rent shall be paid in advance/on or before the las/t; day orf * j&fip &
 w 
previous University quarter. In addition to this, Tenant agrees to 
pay:(shared by Tenants) two-thirds the cost of the electrical bill, 
one-half the cost of the fuel bill and one-half the cost of the water 
bill, to be paid no later than one week after presented (late payment 
$2.00 per day). Utility bills to be paid monthly. 
3. If the rent shall be unpaid on the day the same is due 
and payable, or if any default shall be made in any of the covenants 
therein contained to be kept by the Tenant, it shall and may be made 
lawful for the Landlord to take possession of the premises and every 
and any part thereof, either with or without giving notice to quit, 
to re-enter, and the same augain to repossess and enjoy. 
4. Tenant shall provide his own bedding, shail vacuum his 
room and common areas at least weekly, and keep the kitchen clean. 
No television shall be allowed unless permission is given by Land-
lord. Stero shall only be allowed after 11P.M. by using earphones. 
No musical instrument or other excessive noise shall be allowed to 
disturb other Tenants or the Landlord. 
5. .The room is rented for the occupancy of only the 
Tenant, no guests in kitchen without special permission. Tenant 
agrees to abide by the rules of the University of Utah governing 
the conduct of students in off-campus housing. 
6. Tenant shall pay landlord $100.00 deposit in advance. 
The deposit will be used to pay for (1) unpaid telephone calls, 
(2) property damage, and other itmes which Tenant shall be respon-
sible to pay, also will not be returned if not staying out the lease 
term. Tenant agrees to pay a cleaning fee of $35.00. Deposit will 
not be returned before all long distance bills and Utility bills are 
paid after leaving. 
7. Landlord may terminate this lease for cause without 
giving notice to Tenanct: 
Example of Cause may be: 
a. Excessive Noise 
b. Unwillingness to keep room and common areas clean. 
b. unwillingness to keep room and common areas clean, 
such as kitchen and bathroom, taking proper turn 
with other Tenants. 
c. Delinquency in rent payment. 
8. If Landlord terminates this lease for cause, or if 
Tenant abandons or vacates the premises herein described, the same 
shall be relet by Landlord for such rent and upon such terms as Land-
lord may see fit, and if a sufficient sum shall not thus be realized, 
after paying the expenses of such reletting and collecting to satisfy 
the rent, Tenant agrees to pay any deficiency for the balance of the 
lease term, also forfeiting the deposit. 
9. Unless notice is given 14 days prior to the end of the 
lease that Tenant does not intend to renew his lease, said lease will 
automatically be renewed for a period of 1 year, with all of the terms 
and conditions contained herein applying to said renewal, except for 
reasonable increases in the rent and increases in utilities, which 
additional cost will be paid, by the Tenant. 
10. In the event Tenant fails to pay the rent as provided 
herein above, a late payment of $5.00 per day will be charged for each 
and every day that said rent is not paid. Said payment shall be in 
addition to any and all other amounts owed pursuant to this lease. 
11. In the event of any inappropriate conduct of default 
by the Tenant, Tenant hereby grants permission to Landlord for Land-
lord to contact former employers and those used to Tenant as references 
and to inform said persons of companies of any such inappropriate con-
duct or default. 
12. Upon expiration of this lease, Tenant will yield and 
deliver, the said premises to Landlord in as good order and condition 
as when the same were entered upon by Tenant, reasonable use and wear 
thereof and damage by the elements excepted. 
13. Inspection before moving in: It is the obligation of 
the Tenant to inspect the premises and notify the owner IN WRITING of 
any problems or damages to the premises. If Tenant does not so not-
ify Landlord within 3 days after taking possession, it will be presumed 
that the premises are functioning properly and are not damaged in all 
respects. 
14 Upon leaving give Landlord your forwarding address so 
deposit refund can be mailed to Tenant's new address. Before leaving 
all outstanding obligations for utilities will be paid by Tenant. 
> 
15. Bad Checks: Tenant agrees to pay $25.00 for each dis-
honored bank check/ regardless of the reason. In addition, if the 
dishonored check causes the rent to be late (#10 above) the late fee 
will also be charged to which the Tenant agrees. 
nwfvfa&nciti i i*age J 
16. Tenant will not lease or sublease said premises, or 
any part thereof, or assign this lease without written consent of 
Landlord, or any person outside the premises using the room or common 
areas. 
17. Tenant agrees to pay an additional cost of $15.00 
per quarter for parking of motorcycle, and $5.00 per quarter for 
bicycle. 
18. Should either party default in any of the terms and 
conditions hereof, the defaulting party shall pay and discharge all 
cost. Attorney's fees and other expenses that shall arise from en-
forcing this agreement. 
19. Return of Deposit: Deposit will be totally refunded 
upon Tenant meeting the terms of the lease in full. 
20. Landlord is not responsible for any accident occur-
ring on property. 
21. Tenant not allowed to park in the driveway 
lis ' ^'4 / /day of Dated th: 
LANDLV 
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